
THE SUFFOLK LAWYER - November 202012

kera reeD

REAL ESTATE DEVELOPMENT

Development Agreement Nullifi ed as Illegal Contract Zoning
By Jason A. Stern

In 1981, the New York Court of Appeals, 
in Collard v. Inc. Village of Flower Hill, 52 
N.Y.2d 594, made clear that conditional re-
zoning—where a municipality agrees to re-
zone a property conditioned on the developer 
performing some act—is lawful. In that case, 
the Village of Flower Hill (in the Town of 
North Hempstead) agreed to rezone a devel-
oper’s property to allow for construction of 
a sanitarium but conditioned such rezoning 
on the developer’s agreement not to perform 
additional construction without the village’s 
consent. The court held such an arrangement 
to be legal because, among other things, while 
it limited the rights of the developer, it did not 
“control or limit” the village in the “exercise 
of its legislative powers and duties,” which is 
prohibited. The court found such a hypothet-
ical agreement “purporting to bind the local 
legislature in advance to exercise its zoning 
authority in a bargained-for manner” would 
constitute illegal contract zoning. 

Recent contract zoning deci-
sion from Second Department

Since Collard, there have been 
few reported decisions on illegal 
contract zoning, most courts fi nd-
ing no such illegal contract ab-
sent a binding commitment by 
the municipality to a future “spe-
cifi c course of action”. See, e.g., 
Save Harrison, Inc. v. Town/Vil-
lage of Harrison, 168 A.D.3d 949, 953 (2d 
Dep’t 2019); De Paolo v. Town of Ithaca, 258 
A.D.2d 68, 71 (3d Dep’t 1999).

In the recent case of Neeman v. Town of 
Warwick, 184 A.D.3d 567 (2d Dep’t 2020), 
however, the Second Department found a 
development agreement, which limited the 
Town of Warwick’s (“Town”) authority to 
change its own zoning code, to constitute il-
legal contract zoning and nullifi ed same.

Neeman involved a 2017 development 
agreement (“Development Agreement”) be-
tween a 50-acre campground, known as the 
Black Bear Family Campground (“Camp-

ground”) and the Town, pursuant 
to which the Town Planning Board 
(“Planning Board”) granted site 
plan approval, a special use permit, 
and adopted a State Environmental 
Quality Review Act (“SEQRA”) 
negative declaration (“Negative 
Declaration”), fi nding no signif-
icant adverse environmental im-
pacts, in connection with expand-

ed Campground activities. In addition, the 
Town agreed to no future modifi cations of 
the Town zoning code’s “bulk requirements,” 
which could negatively affect density restric-
tions for the Campground. 

Troubled history of the property re-
sulted in new development agreement

The Campground had originally ob-
tained site plan approval from the Plan-
ning Board for the operation of 74 camp-
sites in the 1960s. Since that time, the 
Campground expanded to 154 campsites 
and constructed accessory structures and 

buildings—all without permission from 
the Town. 

As a result, in 2008, the Town instituted 
civil proceedings against the Campground; 
and in 2015, the Town amended its zoning 
code to add a 120-day limit for any camp-
ers use of the Campground, which the Camp-
ground appealed to the Town Zoning Board 
of Appeals (“ZBA”). 

In an effort to settle the civil proceed-
ings and ZBA dispute, the Town Board en-
tered into a Development Agreement with 
the Campground, whereby the Town Board 
agreed to amend the zoning code to expand 
the 120-day Campground use limit to 210 
days; and to not modify the zoning code’s 
“bulk requirements,” “until such time” as 
the Campground “would not be negative-
ly affected” by same. The Planning Board 
then approved the Campground’s site plan, 
special use permit, and SEQRA Negative 
Declaration. As a result, the Campground’s 
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Surrogate’s Court Mediation Update
By Kera Reed

In my September 2019 column, I discussed 
mediation in Surrogate’s Court and how Hon. 
Theresa Whelan, the Surrogate of Suffolk 
County was beginning the process of imple-
menting mediation/presumptive Alternative 
Dispute Resolution (ADR). This month’s 
column will serve as a follow-up, to update 
the Suffolk County Bar on the procedures 
that are in place. 

Currently, the Surrogate’s Court has three 
in-house mediators who handle the cases that 
have been assigned to presumptive ADR. At 
this time, all contested matters will be as-
signed to mediation.1 A contested matter in 
Surrogate’s Court is one where after the re-
turn date of an Order to Show Cause or cita-
tion, objections or an answer have been fi led 
and issue is joined. 

A contested matter will fi rst be conferenced 
by a court attorney referee. This is known as 
the Early Settlement Conference. This con-
ference lasts for one hour and must be attend-

ed by all counsel for the parties. If 
a party is representing themselves 
pro se, then the pro se party must 
attend. The goal of this conference 
is to attempt settlement before pro-
tracted litigation. If counsel attends 
the conference without their client, 
the expectation is that their client 
is immediately available by tele-
phone to participate. 

In the event Early Settlement Conference 
does not resolve the matter, the case will be 
referred to mediation. Amy E. Campbell, the 
Deputy Chief Clerk is the ADR Coordinator 
for the Suffolk Surrogate’s Court. Once she 
receives a referral for mediation from a court 
attorney referee, she will contact the attor-
neys to discuss whether they would like to 
use an in-house mediator, choose a media-
tor from the roster, or a private mediator. If 
in-house mediation is chosen, Ms. Campbell 
will make all arrangements with the parties. 
If a roster mediator is chosen, she will pro-
vide the attorneys with three choices and 

they will choose one. It will be up 
to the roster or private mediator to 
schedule mediation and report the 
information back to Ms. Camp-
bell. She is the liaison between the 
parties, mediators and the court. 
Ms. Campbell provides the intake 
and mediation consent forms and 
keeps records of mediation. These 
forms must be completed by all 

parties and submitted to Ms. Campbell be-
fore the scheduled mediation session. It is to 
be noted that the mediation and all records 
are confi dential. The forms completed by 
the parties and the mediator’s notes are not 
e-fi led, kept with the main case fi le, or shared 
with the Surrogate or court attorney assigned 
to the case. 

Generally, the parties are provided with 
three hours of free mediation whether they 
chose an in-house mediator or a roster medi-
ator. On the date of mediation, the mediator 
facilitates and encourages the parties to en-
gage in conversation with the goal of settle-

ment. The mediator does not decide the case. 
The parties play an important role in resolv-
ing their own disputes throughout the medi-
ation session and are expected to be present 
and participate. 

When a roster mediator is chosen, the ADR 
Coordinator will systematically go down the 
list of rosters, giving the candidates a choice 
of three. Once someone is chosen for a me-
diation they go to the bottom of the list. This 
is to rotate the roster mediators so that all 
roster mediators get a similar level of expe-
rience. Roster mediators will have discretion 
to mediate as they so choose, whether in per-
son or virtually, on a platform that they are 
comfortable with, as long as it is complete by 
the return date unless good reason is provid-
ed. If the parties wish to continue mediating 
with the roster mediator after the initial three 
hours, the rate is $300 per hour. 

Parties receive one and one-half hour ses-
sion of free mediation with the in-house me-

COMMERCIAL LITIGATION

Lessons from Cyber Intrusions: Separation is Key to Ensure Work Product 
Doctrine Protection
By Leo K. Barnes Jr.

The Covid-related increase in the number 
of employees working remotely has created 
an unexpected consequence: heightened risk 
of cyber intrusions as employees are logging 
on through their home networks or with per-
sonal devices that might not be as secure as 
offi ce environments. Because it takes the un-
protected business 6 months or more to re-
alize that it has been violated, many of the 
intrusions which have already occurred have 
yet to surface, likely leading to a spate of an-
cillary litigation during 2021. 

When a lawsuit related to such 
an intrusion inevitably occurs, 
counsel’s fi rst call will likely be to 
a cyber-security company that can 
provide potential expert witness 
services on the “5Ws” (who, what, 
where, when and why) concerning 
the intrusion. Often times, the vi-
olated company may not have cy-
ber security services in place prior 
to the intrusion and the retention of the ex-
pert will originate with counsel. But what oc-
curs when a cyber security vendor is already 
in place, and was providing services, prior 

to counsel’s retention? How does 
counsel coordinate with an exist-
ing vendor to provide expert anal-
ysis—which is cloaked by privi-
lege—such that the corresponding 
reports are shielded from disclo-
sure?  

Qualifying for the benefi ts of the 
Work Product Doctrine is essen-
tial to ensure that documents and 

communications between client and counsel 
remain shielded from disclosure during dis-
covery. However, New York courts gener-
ally disfavor assertions of evidentiary privi-

leges because they shield evidence from the 
truth-seeking process; as such, these privileg-
es are confi ned to the narrowest possible lim-
its. Thus, proper formalities must be imple-
mented to avoid the waiver of the protections 
afforded by the Work Product Doctrine.

The Capital One Litigation
In a recent decision from the United States 

District Court, Eastern District of Virginia, 
In re Capital One Consumer Data Security 
Breach Litigation, 2020 WL 2731238, the 
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diator. The Early Settlement Conference is 
part of the other half of the three free hours 
of mediation. If the parties believe that addi-
tional time with the in-house mediator might 
prove to be fruitful, the parties may schedule 
an additional session at her discretion. 

If the mediation session does not resolve 
the matter and the parties are unable to reach 
a resolution, counsel will report back to Ms. 
Campbell. She will place the matter back on 
the court’s calendar for a Discovery Confer-
ence where the parties to enter a discovery 
schedule and the matter will proceed as a 
contested matter in the normal course. 

Part 146 of the Rules of the Chief Adminis-
trative Judge establishes statewide qualifi ca-
tions and training requirements for mediators 
serving on court rosters.2 If you are interested 

in serving as a mediator in Surrogate’s Court, 
the fi rst step is to complete the Court Ros-
ter Mediator for Suffolk County Surrogate’s 
Court Application Form.3 The second step 
is complete the two-part mediation training. 
Training dates that satisfy the Part 146 re-
quirements are available on the New York 
State Unifi ed Court System’s website.4 Af-
ter completing the 24-hour basic mediation 
training course, candidates must complete 
an additional 16-hour advanced mediation 
training course for Surrogate’s Court/Trusts 
and Estates practice. After the completion of 
the two trainings, candidates should forward 
their certifi cations to the District Administra-
tive Judge’s offi ce for the Tenth Judicial Dis-
trict and to the Suffolk County Surrogate’s 
Court. The District Administrative Judge ap-

proves and maintains the roster of eligible 
mediators. Upon completion of the combined 
forty hours of training, the ADR Coordinator 
will arrange for candidates to complete the fi -
nal component of training, which is to attend 
a mediation session to observe.

Note: Kera Reed is the immediate past co-
chair of the Surrogate’s Court Committee 
and the Supervising Attorney in the Trusts 
and Estates Department at Burner Law 
Group, P.C. 

1. Note that matters assigned to the Public Admin-
istrator and others where the court deems there is 
good cause (such as an imbalance of power between 
the parties) will not be assigned to mediation. 
2. Available at https://ww2.nycourts.gov/sites/de-
fault/fi les/document/fi les/2020-09/Part%20146%20
online%20training%20guidelines%20fi nal_0.pdf

3. Available at https://www.questionpro.com/a/
TakeSurvey?tt=Be95rmFXHGA%3D. 
4. Available at http://ww2.nycourts.gov/ip/adr/
Training.shtm.
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154 campsites and accessory structures and 
buildings were permitted to remain in place.

Development agreement nullified as 
illegal contract zoning

The Campground’s adjoining property 
owners (“Petitioners”), who share an 1,888-
foot boundary with the Campground, com-
menced a hybrid Article 78 proceeding in 
the Supreme Court, Orange County, to annul 
the Planning Board approvals and nullify the 
Development Agreement as illegal contract 
zoning. The Supreme Court dismissed the 
proceeding and Petitioners appealed to the 
Second Department, which reversed the Su-
preme Court.

As to the Development Agreement, the 
Second Department, citing Collard, found 
that such agreement constituted illegal con-
tract zoning. The court held that the “test” 
for illegal contract zoning is whether the 
agreement “committed the Town to a spe-
cifi c course of action with respect to a zon-
ing amendment.” In this case, the Develop-
ment Agreement limited the “Town Board’s 
authority to change the bulk requirements in 
the zoning code” for the benefi t of the Camp-
ground. The Second Department found such 
an agreement committed the Town to a fu-
ture “specifi c course of action” in connec-
tion with amendments to the zoning code and 
thus, constituted illegal contract zoning. As a 

result, the Development Agreement was de-
clared null and void.

The Second Department also found the 
Planning Board violated SEQRA by failing 
to “adequately assess and consider the poten-
tial environmental impacts of the construc-
tion and expansion of the campground from 
74 campsites to 154 campsites” and adopt-
ed the Negative Declaration “based large-
ly upon its fi nding that the campground had 
been operating 154 campsites—albeit ille-
gally—for many years.” Thus, the Negative 
Declaration, site plan, and special use permit 
approvals were annulled.

In sum, while conditional zoning between 
developers and municipalities is general-

ly permitted, practitioners advising clients 
on such matters should be familiar with the 
Collard and Neeman decisions and be care-
ful to avoid the pitfalls of an agreement that 
appears to bind a municipality in advance to 
a future “specifi c course of action.” Such an 
agreement is subject to challenge as illegal 
contract zoning and may be nullifi ed.

Note: Jason A. Stern is a partner and di-
rector of litigation at Weber Law Group 
LLP, which focuses on commercial real es-
tate, land use, zoning, government relations, 
environmental law, and complex litigation. 
Mr. Stern can be reached at (631) 549-2000 
and jstern@weberlawgroup.com.
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court stressed the necessity of adhering to 
these formalities to afford a party the bene-
fi t of the Work Product Doctrine. Beginning 
in 2015, Capital One entered into a Master 
Services Agreement with FireEye Inc. d/b/a 
Mandiant (“Mandiant”) to provide cyber-
security services to Capital One. Thereaf-
ter, Capital One would enter into periodic 
“Statements of Work” providing for incident 
response services in the event such services 
were needed. On Jan. 7, 2019, the relevant 
Statement of Work was entered into for inci-
dent response services in the following areas: 
computer security incident response support; 
digital forensics, log, and malware analysis 
support; and incident remediation assistance. 
Mandiant would provide a detailed fi nal re-
port covering the engagement activities, re-
sults and recommendations for remediation 
in a written detailed technical document. Sig-
nifi cantly, the retainer for such agreement 
was designated as a “Business Critical” ex-
pense, not a “Legal” expense. 

Two months later, during March 2019, a 
data breach occurred when an unauthorized 
individual gained access to personal infor-
mation relating to Capital One’s customers. 
In response, Capital One retained counsel 
to provide legal advice related to the data 
breach and both Capital One and counsel en-
tered into a Letter Agreement with Mandiant 
to provide services and advice concerning 
“computer security incident response; digi-

tal forensics; log and malware analysis; and 
incident remediation.” The payment terms 
were identical to those contained in the Jan. 
7, 2019 Statement of Work and the parties 
agreed in the Letter Agreement to abide by 
the same terms as the 2015 Master Services 
Agreement and the aforementioned State-
ment of Work; however, Mandiant would 
now work at the direction Debevoise. 

Capital One, on July 29, 2019, issued a 
public statement regarding the data breach 
and thereafter a litany of lawsuits was fi led 
against Capital One regarding same. Mandi-
ant performed the services outlined in the Let-
ter Agreement, prepared a report detailing the 
circumstances surrounding the breach and is-
sued its report on Sept. 4, 2019. Payment was 
made to Mandiant out of the retainer provid-
ed to them under the January 2019 Statement 
of Work and after that was exhausted, they 
were paid directly by Capital One through the 
budget for the Cyber organization. In Decem-
ber 2019, these expenses were re-designated 
as legal expenses. The Mandiant Report was 
initially sent to counsel, which then provided 
the report to Capital One’s Legal Department, 
Board of Directors, as well as approximately 
50 Capital One Employees, four regulators 
and the accounting fi rm, Ernst & Young.

Analysis
The Capital One adversaries fi led a motion 

to compel production of the Mandiant Re-

port. Based on these facts the court found that 
the Mandiant Report was not protected from 
disclosure by application of the Work Product 
Doctrine. The court began its discussion not-
ing that it was “well-established that courts 
generally disfavor assertions of evidentiary 
privileges because they shield evidence from 
the truth-seeking process; as such, they are 
to be narrowly and strictly construed so that 
they are confi ned to the narrowest possible 
limits consistent with the logic of its princi-
ple” and turned to Federal Rule of Evidence 
502 which defi nes the work-product protec-
tion as “the protection that applicable law 
provides for tangible material (or its intangi-
ble equivalent) prepared in anticipation of lit-
igation or for trial.” The court also noted that 
the protections are not warranted by the fact 
that there is litigation but the material must 
be prepared “because of” litigation. 

The court determined that the Work Prod-
uct Doctrine did not apply here because the 
Mandiant Report was: (1) substantially simi-
lar to the report/services commissioned prior 
to the prospect of litigation; (2) paid for as a 
“business-critical” expense and not a “legal” 
expense; (3) widely distributed throughout 
Capital One for non-legal purposes; (4) used 
for fi nancial/regulatory reporting purposes, 
as opposed to distinctly legal purposes; and 
(5) created in substantially the same form 
even without the prospect of litigation. 

Lessons learned
The foregoing decision provides a road-

map for savvy counsel to guide the retention 
of an expert while simultaneously preserv-
ing applicable privileges from disclosure, 
including:
• implementing a Kovel retainer agreement;
• keeping legal expenses and business ex-

penses separate;
• assuming a vendor is already in place at the 

time that the intrusion occurs, consider the 
retention of an alternative vendor to serve 
as a potential expert as opposed to utilizing 
the same vendor for both roles; and 

• distributing potential work-product mate-
rials only to those on a “need to know” ba-
sis incident to the pending litigation.

For many businesses, it is not a matter of if, 
but when, a cyber intrusion will occur. Coun-
sel for a cyber-violated business will need to 
serve as the point person directing the glob-
al response so to ensure not only that busi-
ness-related functions are secure, but that im-
portant legal protections are not undermined 
as a result of the same.

Note: Leo Barnes, a member of Barnes 
& Barnes, P.C., practices commercial lit-
igation and can be reached at LKB@
BarnesPC.com.
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